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(e) Relationship between thief and owner :
husband and wife ; parents and children, or other near
relatives ; employer and employee ; cestui que trust and
trustee.
(/) the person of the owner :
whether property of a private individual or property
of the State, of a Corporation, etc. ; social status
and economic position of owner.
(g) The social and economic functions of the stolen property :
use made of it by owner ; whether actually needed by
him ; how difficult for him to replace it, and how
much damage consequently caused to him through the
theft; on the other hand :
need for it on the part of the thief.
Most of these various factors might perhaps be summed up
under three headings : danger, temptation, injury to owner and
community ; and there will be universal agreement that the
one or the other of them is likely to be of a special significance to
the lawgiver at a certain stage of civilization, and also that
differentcc vested interests " may place the emphasis on different
points. Considering the paramount influence of magic and
superstition, one must not, however, try to find too much ration-
ality in earlier periods of the criminal law ; and, very often, a
legal distinction for which there had been some good reasons
when it was first applied has been quite unjustifiably preserved
long after their disappearance. Moreover, naturally enough,
it is rare for any of these special circumstances of theft to be of
universal significance. Religious bodies may be particularly
interested in the sacred character of the object ; the Police in
the way the property is protected against theft; the owner's
chief interest may be in its monetary value, and the psychologist's
in its symbolic meaning.
Reasons of space forbid to illustrate more than a few of these
points by reference to certain features of the historical law of theft :
(a) regarding the objects of theft:
" Only movable articles can be stolen." Up to the present
day, we have not succeeded in getting rid of this old tenet of
Roman Law. In its origin, it was probably due to the absence
of private property in land in early Roman society,1 but the
principle remained part of Roman and modern law long after
1 Th. Mommsen, Romisches Strafrecht (1899), pp. 739 et seq, ; H. F. Jolowicz,
Historical Introduction to the Study of Roman Law (1932), p. 140.